12
OPTION

Chapter

The law in
action
Crossing the street, attending school, owning
a mobile phone, driving a car or riding a
pushbike are all activities which involve the
law. Every day you come into contact with the
law, whether you realise it or not.
Most people know something about the law.
We learn about it because we, as individuals,
are part of a society that has rules and
regulations. The laws of our community are,
therefore, part of our everyday lives. The law
is there to protect your rights and to outline
your responsibilities.

Focus

Focus
On completion of this chapter, you will have examined
the rights and responsibilities of individuals in a range
of situations in which they may come in contact with the
law.
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Glossary
accused to be charged with an alleged
criminal offence
adult a person 18 years or over
arbitration a method of resolving disputes
whereby a judge in a court gives a decision
arrest to detain someone suspected of
having committed a crime
capacity the ability of a person to do
something
capital punishment an offender is put
to death
charge a formal allegation that a person has
committed an offence
civil law deals with non-criminal matters
involving disputes between individuals and
organisations
conciliation a method of settling a dispute
where a third party acts as an interventionist
mediator
contract a legally binding agreement
criminal law law involving cases where
the government has declared some action to
be illegal
evidence information presented that helps
a court reach a decision in a case
good behaviour bond a type of
punishment whereby the offender agrees to
display good behaviour for a set time or they
will forfeit a sum of money and be tried for the
original offence as well as any new offences
guarantor a person who agrees to pay
another person’s debts if they are unable or
unwilling to pay themselves
legal aid free legal advice or representation
mediation when a third party helps those
involved in a dispute to reach a solution
acceptable to both sides
minor a person under 18 years of age
negligence the failure to exercise proper
care, which could result in another person
being injured or suffering a risk
oath a promise to tell the truth or that
something is true
victim a person who is injured or killed by
another person
warrant an order from a judge authorising
police to do something such as arrest someone
or search property
witness a person who gives evidence in
court
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12.1
Contact with the law
Legal capacity

Casestudy

‘Sorry, but you can’t come in unless you have some
identification that shows you are 18 or over’, said the
attendant at the door of the club.
What the attendant is referring to is a person’s
legal capacity — the ability of a person to do
something. A person’s age (and mental status) can
affect her or his capacity. For example, the law
treats a person under 18 years of age — a minor —
differently from an adult, a person 18 years or over.
However, there are some rights you may gain before
you turn 18. The table below indicates how old you
must be to carry out certain activities.
Minimum age requirements
Activity

Minimum age

Comment

Leave home

16

Provided you have a safe place to live and
you can financially provide for yourself

Rent a flat

No law

If you are refused a flat due to being under
18, it is age discrimination.

Leave school

15

Unless you have permission from the
Minister for Education

Get a full-time
job

15

To work full time before you are 15 you
need permission from the Minister for
Education.

Drink alcohol

18

If you are on licensed premises

Purchase
cigarettes

18

It is a criminal offence to purchase
cigarettes if you are under 18.

Bicycles and the law
A bicycle is defined as a vehicle with one or more wheels
that is built to be propelled by human power through a
belt, chain or gears. In Australia, a bicycle is considered a
vehicle, therefore cyclists are required to obey road rules,
including stopping at red lights or stop signs, giving way
as indicated by signage and giving hand signals when
changing direction.
To be a legal road vehicle during the day, a bicycle must
have:
t at least one working brake
t a working bell or horn fitted to it.
To be a legal road vehicle at night, a bicycle must also
have:
t lights fitted and in use when riding at night
t red rear reflector that is clearly visible for 50 metres.
It is compulsory to wear an approved helmet correctly
when riding a bike. This applies to all cyclists, regardless
of age, and includes any child being carried as a passenger.
Failing to obey road or bicycle rules may result in a fine.

List the laws broken by this person.
People must be 15 years old before they can be employed.
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Casestudy
Pets and the law
Being the owner of a dog is a big responsibility. These
responsibilities are set out in the NSW Companion Animals
Act 1998. This Act gives local councils the power to enforce the
law to ensure that owners meet their responsibilities. Some breeds of
dog, such as American Pit Bull Terriers, are called ‘restricted breeds’ and
these have a range of more stringent rules of ownership.
The responsibilities of pet ownership are set out in these cartoons.

Common penalties for failing in these
responsibilities are:
Animal not microchipped

Activities
Understand
1 What is meant by the term ‘capacity’?
2 At what age does a minor become an adult?
3 At what age may you legally:
(a) leave school
(b) get a full-time job?
4 List the legal requirements for a bicycle:
(a) at night
(b) in the daytime.
5 Study the cyclist illustration on page 264 and list all the
laws that are being broken.
6 Which level of government is responsible for enforcing
the law relating to dog ownership?
7 Study the diagrams showing responsibilities of pet
owners and the table of penalties for failing to meet
them. State the consequences for failing to meet three of
the responsibilities of owning a dog.

$165

Animal not registered

$165

Failure to prevent dog escaping

$220

Dog not on lead in public place

$220

Failure to remove dog faeces

$275

Dog in prohibited place

$330

Own or in charge of attacking dog

$550

8 State the name of one restricted dog breed. Why do you
think some breeds have more stringent rules of ownership?

9 Use the Law Stuff weblink in your eBookPLUS and
discover the situation regarding:
(a) young people getting a tattoo
(b) when you can apply for a passport
(c) when you can be charged with a criminal offence.
Worksheet 12.1 Learn legal terms by finding the words in
this puzzle.

Glossary
adult a person 18 years or over
capacity the ability of a person to do something
minor a person under 18 years of age
Chapter 12 The law in action
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12.2
Contact with the criminal law and
elements of a crime
Criminal law deals with how people should behave
— what they can and cannot do. Criminal law deals
with offences such as armed robbery, murder, drink
driving, fraud, rape, shoplifting and failing to pay
train fares.

Witness
A witness is a person who gives evidence in court.
Witnesses must swear an oath: a promise to tell the
truth or that something is true. The oath is usually
sworn while holding a religious text such as the
Bible or Koran or by making an affirmation if the
person has no religious beliefs. Generally, children
can be called as witnesses only when it can be
shown that they understand the ‘oath’. An example
of an oath is shown below.

I swear by almighty God that the
evidence I shall give to the court in
this case will be the truth, the whole
truth and nothing but the truth.

Which of these offences involve criminal law?

Young people and
criminal offences
Accused
Once a person is ten years old they can be accused;
that is, charged with an alleged criminal offence.
Children under ten are not seen as mature enough
to commit criminal offences.
Children aged between ten and 14 years have a
limited responsibility for offences they commit. If
they are charged with a crime, it must be proven in
court that they knew what they did was ‘seriously
wrong’. A commonly used defence for people in this
age group is that they did not fully understand the
consequences of their actions.
People who are under 16 and are found guilty
of an offence will have no conviction (a finding of
guilty) recorded against them unless it was a serious
offence. If a conviction is recorded against them in
the Children’s Court, they can have that conviction
wiped from their record after three years if they
have not been in any more trouble.
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Victim
A victim is a person who is injured or killed by
another person in an act of violence. A young person
can be a victim of a criminal offence at any age.
Indeed, there have been instances where a victim
was yet to be born, such as in the case of an illegal
abortion.

Elements that need to be
proven to convict someone
of a crime
To find the accused guilty of a crime, the prosecution
must prove that the accused not only committed the
act, but also had the intention to commit a wrongful
act. Criminal liability depends on the presence of
two elements:
1. Guilty act (or, from Latin, actus reus). This means
that the accused actually committed the offence
and did not just think about doing it.
The main features of actus reus are:
sõ the act, or omission, actually occurred
sõ it was done by the accused
sõ it was voluntary; not committed under force.

2. Guilty mind (or, from Latin, mens rea). This means
that a person must have intended to commit
the crime. It can take several forms including
intending to commit a crime (such as robbing
a bank), being reckless (such as driving after
drinking alcohol), and being negligent (such
as failing to give someone first aid or failing to
provide a safe workplace).
Juries consider that some groups, such as the
mentally disabled and children, are unable to
form the ‘intention’ to commit a crime.
The elements of
a crime

Casestudy
McConnell versus R 1977 NSWLR 714
Three men named McConnell, McFarland and Holland had
kicked, beaten and stabbed a man named Bergmann. They
thought they had killed him so they threw his body into a
river.
Bergmann was not dead when he was thrown into the
river; however, he died from drowning.
The counsel for the defence claimed that McConnell,
McFarland and Holland did not have the intention of killing
Bergmann when they threw him into the river (mens rea)
and therefore they could not be convicted of murder.

Glossary
accused to be charged with an alleged criminal offence
charge a formal allegation that a person has committed
an offence
criminal law law involving cases where the
government has declared some action to be illegal
evidence information presented that helps a court
reach a decision in a case
oath a promise to tell the truth or that something is true
victim a person who is injured or killed by another person
witness a person who gives evidence in court

Activities
Understand
1 The illustrations on page 266 show several different
cases. Which ones would involve criminal law?
2 Copy the sentences below into your notebook and fill in
the blank spaces with a word from the list.
witnesses
ten
victim
murder

oath
children’s
public

criminal
charged
mens rea

(a)
law deals with how people should behave.
(b) Criminal law deals with offences such as armed
robbery,
, drink driving and fraud.
(c) Children under the age of
are not
considered mature enough to be charged with a
criminal offence.
(d) Once a person is 10 years old, they may be accused or
with a criminal offence.
(e) People under the age of 18 will appear in a
court.
(f) People who give evidence in a court are known as
.
(g) The children’s court is closed to the
.

(h) A promise to tell the truth in a court is known as an
.
(i) A
is a person injured or killed by
someone in an act of violence.
(j) The two elements of a crime are actus reus and
.
Think
3 Refer to the case study on McConnell versus R above. Do
you believe that McConnell, McFarland and Holland had
the intention of committing murder at any stage? Why?
4 Has a crime been committed in the following cases? You
must justify your answer by referring to the elements of a
crime. Each case is based on a real scenario.
(a) Jillian and Andrew, aged 18 and 19, snatched an
elderly lady’s purse as she came out of a supermarket.
The victim walked back into the shop to obtain help,
became distressed and died from a heart attack.
(b) Victor Natui owned two Rottweilers. An elderly man,
Tom, owned the block next door where he kept a
vegetable patch. One day when Tom came to check
the vegetables, the neighbour’s dogs had escaped.
They attacked Tom and mauled him to death.
Worksheet 12.2 Discover the
terminology used in investigating crime
through word play.
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12.3
Punishment
for a crime
Until changes were introduced towards the
end of the nineteenth century, many different
punishments were used against people
who broke the law. Punishments included
whipping, exile, deportation, torture (using
devices such as the rack or thumbscrews) and
capital punishment, where an offender is
put to death. Some methods by which capital
punishment has been carried out include
hanging, electrocution, gas chamber, guillotine,
shooting and lethal injection. No-one has been
executed in Australia since Ronald Ryan was
hanged in 1967.
In Australia today, when a person has been
found guilty, the magistrate or judge imposes
an appropriate punishment. They have a large
number of options to choose from, including
fines, community service, weekend detention,
home detention, good behaviour bonds and
imprisonment.

The Ronald Ryan case

Ronald Ryan and Peter Walker escaped from
Pentridge Jail (Melbourne) in December
1965. During
the escape, a prison officer named George
Hodson
was shot and killed.
Ryan and Walker were recaptured in Sydn
ey
after a nationwide manhunt. They had been
free for
19 days. While at large, they held up a bran
ch of the
ANZ Bank, and Walker shot dead a man
who had
recognised him.
Ryan was charged with the murder of Priso
n
Officer Hodson. His trial before Judge Stark
e began
on 15 March 1966. Ryan claimed that he
did not fire
any shots and that a bullet fired from one
of the
guards may have killed Hodson. However,
the jury
found him guilty and Judge Starke impo
sed the death
penalty.
Despite a nationwide protest, Ryan was
executed
at Pentridge Prison on 2 February 1967.
There is
still controversy as to whether Ryan fired
the fatal
shot. Over the next 20 years, all states in
Australia
abolished capital punishment.
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Forms of punishment

Comfact
The last flogging of a prisoner in Australia occurred in
Victoria in 1959.

Common penalties for crimes
When sentencing a person, a magistrate/judge
takes into account factors such as a guilty plea,
circumstances of the crime (for example, the degree
of violence), prior convictions and the level of
hardship that the sentence may cause (for example,
a person who is convicted of drink-driving needing a
driver’s licence for their work).

The table at right shows common penalties
for drink driving. Many fines are now expressed
in terms of penalty units. This makes it easier to
increase the fines so as to keep them in line with
inflation. Currently a penalty unit is $110.

Casestudy
Terry’s poor decision
Terry was 19. He had a very bad driving record. His
offences included speeding, driving without a licence
and a mid-range drink driving conviction.
On the night of his brother’s 21st birthday he went to
a big party. He drank a great deal and felt that life could
not get any better. Unfortunately, at the end of the party
he refused to take a taxi with the others but instead got
behind the wheel of his old Commodore and headed for
home.
He was picked up at a roadside random breath test
and recorded a blood alcohol reading of 0.23.
When he went to court, the magistrate said, ‘I hope
you have your toothbrush with you! I am sentencing
you to nine months imprisonment, with six months non
parole. I do this to teach you a lesson before you kill
someone’.

Activities
Understand
1 Complete the following sentences using the words in the
word list.
capital
fine
hanging

detention
bond
maximum

convictions
community

(a) A
is the payment of money for breaking
the law.
(b)
service is where an offender must do
unpaid work such as tree planting.
(c) When a person spends their weekend in jail, it is
.
known as weekend
(d) When a person is sentenced to death, it is known as
punishment.
(e) There are different types of jails including
security and low security prison farms.
is when you agree to be of good
(f) A
behaviour for a period of time or you will forfeit a
sum of money.
(g) When determining a person’s sentence, a magistrate
will take into account factors such as any prior
.
(h) The only means by which capital punishment was
.
carried out in Australia was

Penalties for drink driving
Crime

First offence

Second or subsequent
offences

Driving with a lowrange prescribed
concentration of
alcohol (breathalyser
reading of .05 to .08)

10 penalty points and
licence disqualification
of 3 to 6 months

20 penalty points and
licence disqualification
of 6 to 12 months

Driving with a midrange prescribed
concentration of
alcohol (breathalyser
reading of .08 to .15)

20 penalty points
and/or 9 months
jail. Licence
disqualification of 6 to
12 months.

30 penalty points and/
or 12 months jail.
Licence disqualification
of 1 to 3 years.

Driving with a highrange prescribed
concentration of
alcohol (breathalyser
reading over .15)

30 penalty points
and/or 18 months
jail. Licence
disqualification of 1 to
3 years.

50 penalty points and/
or 2 years jail. Licence
disqualification of 2 to
5 years.

Glossary
capital punishment an offender is put to death
good behaviour bond a type of punishment
whereby the offender agrees to display good behaviour for
a set time or they will forfeit a sum of money and be tried
for the original offence as well as any new offences

2 Refer to the case study of Ronald Ryan. Copy the table
below in your notebook and match the name to the
description.
Name

Description

Ronald Ryan

Murdered prison officer

Peter Walker

Last person to be executed in
Australia

George Hodson

Ordered the execution by hanging
of Ronald Ryan

Judge Starke

Ronald Ryan’s accomplice

3 Refer to the case study and also the table showing
penalties for drink driving.
(a) State three offences for which Terry had been
convicted.
(b) Would Terry have been charged with a low-, mid- or
high-range drink driving offence?
(c) What is the maximum jail sentence that Terry could
have received for his latest offence?
(d) How long could Terry have been sentenced to jail for
his first mid-range drink driving charge?
(e) Why do you think the magistrate resorted to a jail
sentence for Terry’s latest offence?
Communicate
4 Conduct a class debate on: ‘Capital punishment should
be reintroduced for offences such as murder, child
molestation and terrorism.’
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12.4
You’re under arrest
Police do not make the laws; they only enforce them.
They try to maintain law and order by preventing
unlawful acts occurring, and are involved in
investigating crimes and arresting offenders. They
have rules that they must obey when they are
performing their duties, especially when arresting
someone.

1. ARRESTED
1. You can be arrr
only if the police:
thave a warrr
for your arrr
thave reasonable
cause to
suspect you
of having broken the law.
2. You must be told you are under arrest and what the
charge is.
3. You must be told that you do not have to say anything
and that anything you say may be given in evidence.
4. You may be handcuffed.
5. Capsicum spray may be used to subdue you if you
violently resist arrest.
6. At the police station you are required to give your
personal details for police records.

2. PERSONAL SEARCH

Under Australian law, you have to go to the police station only
if you have been arrested.

What if you were arrested?
If a police officer says, ‘I would like you to come
down to the police station to answer a few
questions’, do you have to go with the officer? You
have to go only if you have been arrested.
The following series of cartoons shows the
sequence of events, and what may happen to
someone who is arrested. They also broadly outline
people’s rights and obligations in relation to police
investigations.
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1. You do not havv
to a search unless t
police have a s
warrant. Then
y
can search you
your premises
any time.
2. If police suspect
the presence
of drugs, a
concealed
weapon or
hidden
evidence, a
‘pat down’
search can be
conducted.
3. A search must
conducted by a
police officer of
the same sex as
the person being searched.

3. PHONE
CALL

1. At t
telephone call to a friend or legal representative.
2. If you cannot afford a legal representative (solicitor),
you may be entitled to legal aid. If this is the case, a
legal aid representative will be appointed. There are a
number of solicitors who provide this service.

4. THE FORMAL INTERVIEW
1. If you are undee
guardian or soc
interview can begin.
2. You will be asked
questions.
3. The interview w
and may be videot
4. You do not havv o
answer any quest
if you do not w
5. You will be given
a copy of the
taped
interview.

6. CHARGED

1. You may be officially charged with the offence.
2. If charged, you will either be released on bail or held in
prison on remand before being brought before a court.

Activities
A
U
Understand
1 What is the role of police in our society?
2 Under what circumstances could you be arrested? What
must you be told?
3 Describe situations when the police can search you.
4 If you cannot afford a solicitor, to what help may you be
entitled?
5 Outline the requirements at a formal interview for
someone aged under 17.
6 Describe the situation with regard to fingerprints for
people aged ten to 17 years.
7 Explain the difference between remand and bail.
Think
8 Create a series of cartoons that illustrate the steps
involved for someone who has been arrested and then
charged for shoplifting.

5. FINGERPRINTED
1. Police cannot fingerprint you if you are a child under
the age of ten.
2. If you are between
ten and 17, your
can be taken onl :
ta court order
tan indictable
(that is, a ser
offence) is in
ta parent or guar
present.
3. Police can use
reasonable force
to take the
fingerprints.

9 Use the Law Stuff weblink in your eBookPLUS to
answer the following:
(a) Under what circumstances must you provide the
police with your name?
(b) Describe how you can complain about police
mistreatment.

Glossary
arrest to detain someone suspected of having
committed a crime
legal aid free legal advice or representation
warrant an order from a judge authorising police to do
something such as arrest someone or search property
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12.5
Contact with the civil law
Civil law deals with non-criminal matters involving
disputes between individuals and organisations. In
contrast, criminal law involves doing something that
is considered to be an offence. Where a civil wrong
is successfully proven in court, the wronged party
will seek damages — money — as compensation.
Sometimes, the same incident may involve both
criminal law and civil action. For example, Lee
snatches Fiona’s bag and, in doing so, breaks her
arm, making it impossible for her to work and also
causing considerable pain and suffering. The police
catch Lee and charge him with assault and robbery.
He is eventually given a large fine and a suspended
jail sentence. Fiona can now take out a civil case
against Lee seeking a large sum of money as
compensation for her lost wages, as well as for her
pain and suffering.

Contracts
A contract is a legally binding agreement. A
person under 18 can legally enter into a contract
to purchase essential goods and services that are
necessary to support him or her. Such goods and
services may include food, housing, medical and
dental services and education. A contract for these
types of goods and services can be enforced through
the courts. Therefore, people under 18 can rent a
flat or house and sign a lease. However, if rent is
not paid or damage is caused to the premises, the
landlord can sue the young person.
If a person under the age of 18 buys luxury goods
such as jewellery or stereo equipment, the contract
will not be legally binding and the seller will not
be able to enforce it. Also, if a person under 18 has
entered into a loan agreement or obtained credit,
these contracts cannot be enforced.

Mobile phone contracts
Recently, many young people have begun signing
mobile phone contracts. As with all contracts, it is
important to read and understand the ‘fine print’.
Failure to do so may result in financial hardship,
especially as mobile phones have become the
main cause of problem debts among young people.
Also, think carefully before agreeing to act as a
guarantor for a friend’s mobile phone contract.
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Negligence
Negligence occurs when a person or an organisation
fails to exercise reasonable care and causes damage
to another person. For example, an employer has a
duty of care to provide a safe workplace. Employees
who are injured at work are entitled to workers’
compensation. However, if they were injured due to
the employer’s negligence, the injured worker can sue
their employer, as outlined in this illustration.

Comfact
The modern law of negligence was developed as a result of
a decision of the House of Lords (England) in the case of
Donoghue v Stevenson (1932). Read more about this case
on page 91.

Activities
Understand
1 Explain how civil law differs to criminal law.
2 Describe the type of punishment that tends to be
given in civil cases.
3 What is a contract? Outline the circumstances
under which people aged under 18 may enter into a
contract.
4 Name the major cause of debt among young people.
5 Refer to the cartoon about Lachlan’s mobile mistake.
(a) Explain why Brant could not enter into a mobile
phone agreement.
(b) Define the term ‘guarantor’.
(c) How could Lachlan have avoided the problem
with the phone company?
6 Refer to the cartoon on negligence at left.
(a) Who is the employer?
(b) Name the employee.
(c) Explain why the employer was negligent.
Think
7 Discuss whether negligence has occurred in the
following situations.
(a) On a busy, hot summer day, a lifeguard leaves
the beach for five minutes to get a drink. In the
meantime, a swimmer is calling out for help. The
swimmer drowns and his parents decide to sue.
(b) After a party, Imogen accepts a lift from Patrick
despite being aware he had been drinking for
several hours. Patrick subsequently crashes the
car. Imogen is hurt and decides to sue.
Communicate
8 Conduct a mock trial on: ‘The wolf from the three
little pigs story has been charged with destruction of
property, vandalism and attempted murder’.

Glossary
An example of negligence
Businesses also have a duty of care to their
customers and may be found negligent if the goods
and services they provide cause harm. For example,
restaurants and cafés have a duty of care to ensure
the food they provide is safe to eat. The principle
of duty of care is based on what we would expect a
reasonable person to do or not do.

civil law deals with non-criminal matters involving
disputes between individuals and organisations
contract a legally binding agreement
guarantor a person who agrees to pay another person’s
debts if they are unable or unwilling to pay themselves
negligence the failure to exercise proper care, which
could result in another person being injured or suffering
a risk
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12.6
Rights, responsibilities and
protection under the law
Rights and responsibilities
Some nations, such as the USA and New Zealand,
include in their constitution a Bill or Charter of
Rights. This virtually guarantees that their citizens
cannot lose any of their rights unless there is a vote
to change the constitution.
In Australia, the only rights that are guaranteed
by the constitution are the rights to:
sõ vote
sõ freedom of religion
sõ freedom of movement
sõ own property
sõ trial by jury
sõ a fair trial.

Protection provided by the law
The law protects individuals in a variety of situations.
These include family, commercial (such as shopping
and other consumer issues) and work situations.

Convention on the Rights of the Child
As part of our contribution to the global community,
Australia is a party to many treaties and
conventions. One of these is the United Nations
Convention on the Rights of the Child (CROC).
This was written in 1989 and ratified (signed) by
Australia in 1990. There are 40 articles altogether;
some are summarised below.
sõ Children should be protected from discrimination
on the basis of their family background.
sõ The interests of the child must be considered by
the courts and welfare agencies.
sõ Children have the right to express their opinion
freely in all matters affecting them and to have
that opinion taken into account in any matter
affecting them.
sõ Children have the right to express their views,
obtain information and give others information
and tell of their ideas.
sõ The government must respect a child’s right
to freedom of thought, morals/conscience and
religion.
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Comfact
In Australia, we rely on specific statutes and also the
common law to guarantee our rights.

Casestudy
Lyn and Chris
Lyn and Chris were both turning 14 on the same day. Their
parents thought it would be a great idea to cut down costs
and hold the one party at a nearby youth centre. However,
when they tried to organise it, the council advised them
that they had banned parties at the youth centre due to
complaints from nearby residents.
Lyn, Chris and their parents were furious, as nobody
had been consulted. They contacted several councillors,
the mayor and the local newspaper.
Eventually, a meeting was held involving the council,
Lyn, Chris (and their parents) and several nearby
residents. At this meeting, a set of rules was drawn up
that everyone agreed to, for the use of the youth centre
for young people’s parties.
Lyn and Chris’s party went ahead and everyone had a
great time.

Which articles of the Convention on the Rights of the Child
did the council violate?

Casestudy
Workplace violence and harassment
Violence and harassment are not acceptable in the
workplace. Violence includes things such as:
t verbal abuse
t threats of physical abuse
t deliberately being placed in danger
t assaults such as harming you physically or simply making
physical contact
t sexual assault
t initiation ceremonies which cause physical harm.

Harassment is less aggressive behaviour than violence,
but is still illegal in the workplace. It includes things such
as:
t demeaning comments or put downs
t ridiculing you or making fun of you
t spreading rumours
t stealing or hiding your tools or equipment
t damaging any of your personal property
t sexual harassment.

Activities
Understand
1 Copy the following passages and fill in the missing
words from the list below.
New Zealand
statutes
40
Convention

2
3
4

5

common
Child
United States
1990

Rights
1989
United
constitutions

Nations such as the
and
have
included in their
.
a Bill of
and also the
Australians rely on specific
law to guarantee their rights.
Nations
Australia is a party to the
on the Rights of the
. It was
and ratified by Australia in
written in
. Altogether, it contains
articles.
List four things that are classed as harassment in the
workplace.
List four things that are declared as violence in the
workplace.
Study the two cartoons at left. Which one describes a
situation of violence and which describes a situation of
harassment.
Read the case study about Lyn and Chris and list any
articles from the Convention on the Rights of the Child
that were broken by the council.

Think
6 ‘Australia should have a Bill of Rights to ensure every
citizen’s rights are guaranteed.’ Discuss this statement.

7 Use the Law Stuff weblink in your eBookPLUS to
answer the following:
(a) How does the law protect workers injured through
their employment?
(b) Outline how the law tries to protect people
involved in a car accident.
Which cartoon is harassment and which is violence?
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12.7
Methods of resolving disputes
Over the past 20 years, alternative methods have
been set up to resolve disputes including mediation,
conciliation and arbitration. When dealing with
young people, police may use warnings, formal
cautions, community conferencing, circle sentencing
or the courts.
There are numerous advantages and disadvantages
in resolving disputes without proceeding to the court
system. The advantages include:
sõ the system is cheaper and quicker than going to
court
sõ it may create goodwill between the parties
sõ it is more flexible, thus meeting the parties’
individual needs.
The disadvantages include:
sõ people may opt for mediation because they cannot
afford to go to court
sõ it may lead to people surrendering their legal
rights.

Example of an incident that may lead to a caution
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Warnings
If a person under the age of 18 commits an offence,
such as offensive conduct or carrying an offensive
implement, they may be dealt with by a police
officer issuing a warning. The child’s name will be
taken but the incident will not become part of the
child’s criminal history.

Formal cautions
A child may be given a formal caution by a senior
police officer or a respected member of the
community such as an Aboriginal elder. Issues
taken into account when deciding whether to give
a caution include the seriousness of the offence,
if violence was involved, the harm caused to the
victim, the nature of prior offences and the number
of previous offences.

Community conferencing

Courts

Community conferencing is viewed as being more
severe than a caution, but not as severe as a court
appearance. A child must first admit to an offence
before being eligible for conferencing or a caution.
People who may attend the conference include the
child, the victim, people responsible for the child,
investigative officials, a support person for the
victim, and a specialist youth officer. The aim of the
conference is to draw up a plan that is agreed to by
all the participants. This includes the victim.
A benefit of conferencing is that the child does
not end up with a criminal record.

Often, the parties in a dispute will settle the issues
themselves without going to court. However, many
disputes eventually require the legal system to help
resolve the issues. This is the role of the court system.
The courts deal with the majority of adult criminal
matters and the most serious children’s offences.

Mediation and conciliation
Mediation is where the people involved in a dispute
meet with a neutral third party — a mediator —
who helps them to negotiate an agreement. This is
normally some form of compromise. Mediators do not
act for any of the parties, nor do they advise or decide
who is right or wrong. Their main role is to encourage
all the parties to examine all the issues. The main
advantage of mediation is that both parties feel that
they have achieved something for themselves.
Conciliation is very similar to mediation except
that the conciliator is usually much more
interventionist; that is, they will offer their
opinions and views. Conciliation is quite
common in industrial disputes.

Activities
Understand
1 Name the five options that police have when dealing
with young people.
2 Identify the advantages and disadvantages of resolving
disputes without going to court.
3 Outline the difference between a warning and a formal
caution.
4 Refer to the cartoon on page 276.
(a) Who issued the caution?
(b) Would Travis have a criminal record after the
caution?
(c) If Travis did not admit to the offence, could he have
been cautioned?
5 Describe how community conferencing operates.
6 Explain the difference between arbitration, conciliation
and mediation.
7 Describe how circle sentencing operates.
Think
8 Which methods of
resolving a dispute are
the most effective in a
school setting? Why?

Tribunals and arbitration

Investigate
9 Research newspapers
and obtain an article
that relates to a crime by
a young offender. State
the source, the date the
article was written, and
then write a summary of
the information in the
article.

A tribunal is a government body with powers to
settle disputes. Most tribunals use mediation
to settle a dispute. However, if this is not
successful, arbitration is used. Arbitration is
similar to mediation in that a third person
assists the parties to reach their own solution.
However, if the parties cannot reach an
h
agreement, the arbitrator decides for them. The
arbitrator’s decision is binding, which means
that both parties must accept the decision.
Tribunals hear disputes on a wide range of issues,
including matters of credit, domestic building work
and tenancies.

W
2 Examine the different
Worksheet 12.3
approaches to settling disputes by filling
in the missing words.

Circle sentencing

Glossary

Circle sentencing involves a sentencing court going
to the local indigenous community. The magistrate
and the community sit in a circle, discuss the matter
and arrive at an appropriate sentence.
Community members include the magistrate,
offender, victim and their families as well as respected
members of the local indigenous community.

arbitration a method of resolving disputes whereby a
judge in a court gives a decision
conciliation a method of settling a dispute where a
third party acts as an interventionist mediator
mediation when a third party helps those involved in
a dispute to reach a solution acceptable to both sides
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